
 

 

 

 
 

 

The Commonwealth of Massachusetts 

 —— 
DEPARTMENT OF PUBLIC UTILITIES 

 
 

 

D.P.U. 08-88-A June 12, 2009  

Order Adopting Regulations pursuant to 220 C.M.R. §§ 2.00 et seq. to Implement the 

Provisions on Long-Term Contracts for Renewable Energy from An Act Relative to Green 

Communities, St. 2008, c. 169, § 83. 

____________________________________________________________________________  

ORDER ADOPTING REGULATIONS
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I. INTRODUCTION 

On July 2, 2008, Governor Patrick signed into law Chapter 169 of the Acts of 2008, an 

Act Relative to Green Communities (“Green Communities Act”).  The Green Communities 

Act requires the Department of Public Utilities (“Department”) to adopt rules and regulations1 

necessary to implement various provisions relating to long-term contracts for renewable energy 

in order to “facilitate the financing of renewable energy generation within the jurisdictional 

boundaries of the [C]ommonwealth, including state waters, or in adjacent federal waters.”  St. 

2008, c. 169, § 83 (codified as G.L. c. 169, § 83 or “Section 83”).  The Department 

conducted this rulemaking for the purpose of implementing said provision of the Green 

Communities Act.  With this Order, the Department adopts final regulations contained in 

220 C.M.R. § 17.00 et seq.2       

The Department conducted a stakeholder process to discuss issues associated with 

implementing the long-term contract provisions of the Green Communities Act.3  On March 6, 

2009, the Department issued an Order proposing draft regulations and soliciting comments 

from interested persons.  Rulemaking on Long-Term Contracts for Renewable Energy, 

D.P.U. 08-88 (2009).  Pursuant to the requirements of G.L. c. 30A, § 2, the Department 

published notice of the proposed rulemaking in the Massachusetts Register on March 20, 2009 

                                           
1  The Department is authorized to promulgate rules and regulations pursuant to 

G.L. c. 30A, § 2. 

2  The proposed regulations are attached to this Order as Appendix A. 

3  For details on the stakeholder process, refer to Rulemaking on Long-Term Contracts 

for Renewable Energy, D.P.U. 08-88, at 1-2 (2009). 
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and a public hearing was held on April 28, 2009.4  Initial comments were due on April 14, 

2009,5 and reply comments were due on May 5, 2009.6  The Department appreciates the 

comments that were submitted by interested persons, which have assisted us in better 

understanding the issues related to the long-term contract provision of the Green Communities 

Act. 

II. COMMENTS 

A. General Comments 

Several commenters generally seek additional guidance from the Department in its draft 

regulations.  For example, NEITC contends that additional guidance will ensure greater 

certainty in the long-term contracting process, which would enhance bidder confidence 

(NEITC Comments at 2).  Additionally, WMECo states that without further guidance, parties 

                                           
4  The following commenters testified at the public hearing:  the Attorney General of the 

Commonwealth (“Attorney General”); Russell Biomass, LLC; New England 

Independent Transmission Company (“NEITC”); Western Massachusetts Electric 

Company (“WMECo”); The Energy Consortium; Madera Energy, Inc. (“Madera”); 

Energy Management, Inc.; and First Wind. 

5  Initial comments were submitted by the following 15 commenters:  Alliance to Protect 

Nantucket Sound (“APNS”); Ansar Energy, LLC (“Ansar”); Associated Industries of 

Massachusetts (“AIM”); Attorney General; Cape Light Compact; Conectiv Energy 

Supply, Inc. (“Conectiv”); Conservation Law Foundation and the Union of Concerned 

Scientists (together, “CLF et al.”); Constellation Commodities Group, Inc. and 

Constellation NewEnergy, Inc. (together, “Constellation”); Madera; Massachusetts 

Electric Company and Nantucket Electric Company d/b/a National Grid (together, 

“National Grid”); NEITC; New England Power Generators Association (“NEPGA”); 

NSTAR Electric Company (“NSTAR Electric”); Retail Energy Supply Association 

(“RESA”); and WMECo. 

6  Reply comments were submitted by the following ten commenters:  Ansar; Cape Light 

Compact; Cape Wind Associates, LLC (“Cape Wind”); CLF et al.; Conectiv; 

Department of Energy Resources (“DOER”); First Wind; NSTAR Electric; RESA; and 

Russell Biomass. 
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will have substantially different expectations about the long-term contracting process, which 

will ultimately lead to delays and higher costs for customers (WMECo Comments at 2, 6).  

NEITC states that while allowing electric distribution companies more leeway on solicitations 

may ease administrative burdens, it will do so at the expense of bidder confidence, which will 

increase costs for customers, hamper innovation, and discourage market entry (NEITC 

Comments at 2). 

B. 220 C.M.R. § 17.04:  Methods for Soliciting and Entering into Long-Term 

Contracts 

Commenters took various positions on the appropriate amount of flexibility to allow 

with respect to the methods for soliciting and entering into long-term contracts.  Some 

commenters recommend an open and competitive bidding process (Cape Light Compact, 

Conectiv,7 Constellation Comments at 4-5; NEITC Comments at 3-6;8 NEPGA Comments 

at 2; RESA).  Some commenters recommend a standardized contract (Attorney General 

Comments at 5-6; Cape Light Compact Comments at 6).  Other commenters are opposed to 

any type of standardized contract or process (NSTAR Electric, Cape Wind, and Russell 

Biomass).   

Several commenters recommend that DOER or the Department use a third-party 

consultant in developing solicitations (Attorney General Comments at 5-7; Conectiv Comments 

                                           
7  Conectiv states that long term contracts entered into through individual negotiations 

carry the risk of a non-competitive result (Conectiv Comments at 2). 

8  NEITC states that the Department affirmed the importance of competitive solicitations 

for renewable energy in NSTAR Electric Company, D.P.U. 07-64-A, and (NEITC 

Comments at 3-5).  NEITC further claims that oversight of the solicitation process by 

the Department, consultants, and others is essential to create confidence among bidders 

(NEITC Comments at 5-6).   
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at 2-3; RESA Reply Comments at 12).  DOER proposes to conduct a single, open, competitive 

statewide process with the electric distribution companies for the solicitation, evaluation, and 

long-term contracting for renewable electric generation (DOER Reply Comments at 3-4).  

Once the details of the solicitation process are finalized, DOER states that it will file its plan 

with the Department for its review and approval (DOER Reply Comments at 3).  Other 

commenters, however, are opposed to the use of a third-party selection process or a DOER-

administered process.  National Grid states that requiring electric distribution companies to 

consider a DOER-administered solicitation process prior to conducting their own solicitations 

is problematic because DOER has yet to initiate any such process (National Grid Comments 

at 1-2).  Further, National Grid claims that it is unclear how electric distribution companies 

would satisfy this requirement (National Grid Comments at 1-2).  WMECo states that if 

distribution companies use their own solicitation process, DOER will have an opportunity to 

comment as part of the Department's process to review the resulting contract (WMECo 

Comments at 3). 

Some commenters recommend that the Department clarify or commit to specified 

timing for its review of the solicitation process and the contracts (Cape Light Compact 

Comments at 8; Conectiv Reply Comments at 2; CLF et al. Comments at 1-2, 4-5;9 First Wind 

Reply Comments at 2-3; National Grid Comments at 3).  Other commenters state that requiring 

an electric distribution company to demonstrate the effect a contract would have on its balance 

                                           
9  CLF et al. recommends that the Department require the electric distribution companies 

to perform their solicitations sufficiently in advance of July 1, 2010 so that DOER can 

provide its assessment of the solicitations to the Legislature, as required by Section 83 

(CLF et al. Comments at 4-5). 
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sheet within ten days is too onerous and, instead, 30 days would be more appropriate (National 

Grid Comments at 2; WMECo Comments at 3-4).  Ansar, CLF et al., and First Wind 

recommend that the Department include language in its regulations to clarify a narrow standard 

for electric distribution companies’ rejection of a contract and to force them to accept 

competitive bids (Ansar Comments at 3-4; CLF et al. Comments at 2; First Wind Reply 

Comments at 3-4). 

C. 220 C.M.R. § 17.05:  General Criteria for Long-Term Contracts and 

Renewable Energy Generation Sources 

Some commenters recommend the adoption of certain qualifying thresholds or 

pre-screening requirements for eligible projects (Attorney General Comments at 3-5;10 CLF et 

al. Comments at 2;11 Madera Comments at 3;12 and Russell Biomass Reply Comments at 2-4).  

Alternatively, NSTAR Electric does not support the pre-screening of projects because it 

contends that it will add costs.  NSTAR Electric argues that electric distribution companies can 

                                           
10  The Attorney General asserts that this ranking also should include factors such as a 

project’s contribution to peak load requirement, reliability, and employment (Attorney 

General Comments at 4). 

11  CLF et al. suggests that the Department could borrow from St. 2008, c. 114, An Act 

Relative to Oceans, to require that an eligible project of greater than 100 megawatts 

(“MW”) in size have:  (1) the approval of the Energy Facilities Siting Board (“EFSB”); 

and (2) a certificate of adequacy regarding Draft Environmental Impact Report pursuant 

to the Massachusetts Environmental Policy Act (“MEPA”) (CLF et al. Comments at 

8).  Alternatively, CLF et al. suggests that an eligible project smaller than 100 MW 

should have local permits, at a minimum (CLF et al. Comments at 8). 

12  Madera asserts that to be eligible for consideration, projects should have submitted 

certain permit applications (such as MEPA, etc.) but should not be required to have 

received these permits (Madera Comments at 3). 
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contain costs with the flexibility to investigate, evaluate, and identify potential 

cost-effective resources (NSTAR Electric Reply Comments at 4-5). 

Commenters are divided on the question of whether it is appropriate to compare 

contracts for renewable energy resources with contracts for non-renewable resources.  APNS 

states that there should be no special standards for renewable energy (APNS Comments 

at 4-6).  Madera recommends comparing contract terms for different renewable energy 

projects, and not comparing renewable energy projects to fossil fuel or nuclear energy (Madera 

Comments at 3).  The Attorney General and CLF et al. recommend not differentiating between 

renewable resources in solicitations or contract comparisons (e.g., by comparing contracts for 

solar power to contracts for wind power, ocean wave power, etc.) (Attorney General 

Comments at 10; CLF et al. Comments at 6).  NEITC states that the Department should only 

consider comparing renewable resources with resources of the same type (e.g., comparing a 

wind contract to other wind contracts, and comparing a solar contract to other solar contracts) 

(NEITC Comments at 6-7).  Ansar suggests that the Department develop specific targets for 

the amount of energy sought from various renewable resources to ensure full diversity of 

renewable resources (e.g., establishing targets for the procurement of solar power, wind 

power, ocean wave power, etc.) (Ansar Comments at 4-5). 

Many commenters address cost-effectiveness.  Some commenters recommend that the 

Department adopt a strict interpretation of cost-effectiveness (Attorney General Comments 

at 7-8; RESA Comments at 3, 8-12; AIM Comments at 1-3; and APNS Comments at 4-7).  

Others recommend that the Department adopt a more flexible interpretation (CLF et al. 

Comments at 8; and Cape Wind Comments at 2).  NSTAR Electric recommends that 
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Department specify that electric distribution companies will be responsible for determining 

cost-effectiveness and balancing it with other relevant criteria from Section 83 (NSTAR 

Electric Comments at 1).   

WMECo requests that the Department clarify an electric distribution company’s 

contracting obligation to state that if a company contracts for three percent of its total annual 

energy demand in its first solicitation or through individual negotiations, it will not be required 

to conduct further solicitations (WMECo Comments at 4-5).  Conversely, Madera states that 

the Department should clarify that procuring three percent of an electric distribution company’s 

total annual energy demand is a minimum goal and contracts in excess of three percent will not 

be discouraged (Madera Comments at 3). 

Several commenters address due process issues with respect to the Department’s review 

of long-term contracts under Section 83.  Most advocate in favor of holding full adjudications 

that are public and transparent (Conectiv Comments at 3; Attorney General Comments at 8; 

Cape Light Compact Comments at 6-7).  NSTAR Electric, Conectiv, Cape Wind, and 

CLF et al. recommend that price data be protected from public disclosure (NSTAR Electric 

Comments at 2-4; Conectiv Comments at 2; Cape Wind Comments at 2; CLF et al. Comments 

at 7).  The Cape Light Compact, however, states that it must have access to all relevant 

information in order to advocate effectively (Cape Light Compact Comments at 6). 

D. 220 C.M.R. § 17.06:  Use of Energy and RECs Obtained Through Long-Term 

Contracts 

Commenters were divided on whether electric distribution companies should be 

required to make an up-front election of how they will use the energy and RECs procured 

through each contract.  The Cape Light Compact and RESA state that an up-front election is 
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necessary to prevent excessive costs and an unfair advantage for electric distribution companies 

over competitive suppliers (Cape Light Compact Comments at 3-5;13 RESA Comments at 5-8).  

Conversely, NSTAR Electric states that no up-front election is needed because Section 83 

provides electric distribution companies with discretion to choose how they will use energy and 

RECs (NSTAR Electric Reply Comments at 3-4).   

Commenters take opposing views on whether companies should solicit RECs bundled 

with energy.  CLF et al. recommend that electric distribution companies solicit bundled energy 

and RECs because it would allow renewable project owners to balance energy and REC market 

risks against each other (CLF et al. Comments at 6).  Constellation argues that contracts 

should be limited to RECs only, but if the Department allows contracts for both energy and 

RECs, then it should require hybrid contracts (e.g., to purchase energy for five years, and 

purchase RECs for ten years) because it would allow the Department to balance its goals of 

facilitating renewable project financing with its obligation to minimize risks to ratepayers 

(Constellation Comments at 2-3).  WMECo states that long-term contracts for energy without 

                                           
13  The Cape Light Compact states that if electric distribution companies elect to use 

energy and RECs for basic service, then the costs of the contract be recovered only 

from basic service customers to be consistent with Section 83, which states that costs 

must be allocated to all distribution customers if an electric distribution company sells 

the energy and RECs into markets (Cape Light Compact Comments at 4-5).  

Alternatively, Constellation claims that allowing the electric distribution companies to 

use the energy and RECs for basic service would subject ratepayers to risks such as 

stranded costs of customer migration to competitive supply (Constellation Comments 

at 3-4).  Constellation states that, under this scenario, the liability for contract costs 

remains on basic service while the number of basic service customers shrinks 

(Constellation Comments at 4).  Instead, Constellation advocates in favor of what they 

view as a “competitively neutral model,” where energy and RECs are sold into the 

marketplace (Constellation Comments at 4). 
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RECs are not renewable and, therefore, should not be considered valid (WMECo Comments 

at 6). 

E. 220 C.M.R. § 17.07:  Remuneration to Distribution Companies 

Commenters take various positions on the issue of remuneration to electric distribution 

companies.  National Grid, NSTAR Electric, WMECo, and CLF et al. argue that the 

Department must allow electric distribution companies to collect remuneration totaling four 

percent of the value of long-term contracts for renewable energy from their customers as 

provided by Section 83 (National Grid Comments at 3; NSTAR Electric Comments at 2; 

WMECo Comments at 4).  APNS disputes the need for any remuneration at all, arguing that if 

renewable energy projects are cost‐effective, they will not adversely impact distribution 

companies’ balance sheets (APNS Comments at 6-7).  APNS further argues that because the 

remuneration to distribution companies is unnecessary, it will introduce bias and undermine 

free competition in the generation market (APNS Comments at 6-7).  The Attorney General 

and the Cape Light Compact argue that basing the remuneration on the total contract payments 

creates a perverse incentive for the electric distribution companies to favor more costly 

contracts (Attorney General Comments at 2, 5; CLF et al. Comments at 9-10).  The Attorney 

General and the Cape Light Compact also argue that the remuneration to electric distribution 

companies should not include any administrative costs (Attorney General Comments at 2, 5; 

CLF et al. Comments at 9-10).  The Cape Light Compact further argues that remuneration to 

electric distribution companies should be reviewed over the life of an approved contract (Cape 

Light Compact Comments at 9-10). 
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The Attorney General and APNS state that remuneration should be included as a cost in 

the cost-effectiveness analyses (Attorney General Comments at 9-10; APNS Comments at 6).  

The Attorney General states that remuneration should not start until the delivery date under the 

contract (Attorney General Comments at 9).  APNS argues that the remuneration should be 

calculated by a fixed formula based on volume of renewable energy purchased, shifting the 

incentive to reward buying more energy instead of buying more costly energy (APNS 

Comments at 2).   

III. ANALYSIS AND FINDINGS 

In adopting these regulations, the Department seeks to provide some level of certainty 

and guidance to both electric distribution companies and renewable energy project developers 

regarding the process for entering into long-term contracts pursuant to Section 83 of the Green 

Communities Act.  Additionally, the Department must retain sufficient flexibility to allow for a 

variety of contracts for diverse renewable resources.  The Department’s final regulations do 

not address many of the policy issues raised by commenters in this proceeding for various 

reasons.  Some recommendations were related to issues that are outside the scope of this 

rulemaking and, therefore, would not be appropriate to address here.  Other recommendations, 

if adopted, would be inconsistent with the directives of Section 83.  Finally, many of the 

concerns raised by commenters are not best addressed in broad rules of general applicability.  

Instead, the Department anticipates addressing many of the policy issues associated with 

long-term contracts for renewable energy through individual adjudications.  The Department’s 

objective is to avoid predetermining or limiting the consideration of proposed contracts or 

evaluation models in advance.  Instead, the Department will make fact-based decisions on a 
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case-by-case basis in order to maintain sufficient flexibility in reviewing long-term contracts 

for renewable energy.   

The Department, however, will address two issues raised by commenters regarding 

distribution companies’ timetable and methods for solicitation and contracting.  Some 

commenters opposed a DOER-administered process on the basis that DOER had yet to initiate 

such a process.  In its reply comments, DOER presents a proposal to oversee a statewide 

process for the solicitation of long-term contracts under Section 83.  DOER’s proposal is 

consistent with Section 83, which requires that the timetable and method for solicitation and 

execution of such contracts be proposed by the distribution company in consultation with 

DOER.   As DOER’s proposal is also consistent with the Department’s proposed regulation at 

220 C.M.R. § 17.04(1), we decline to alter our regulations. 

Additionally, some commenters requested clarification on when the solicitation 

processes would be reviewed by the Department.  Section 83 requires that the timetable and 

method for solicitation and execution of contracts is subject to review and approval by the 

Department.  The Department will amend 220 C.M.R. § 17.04(4) to clarify that, prior to 

initiating a solicitation for long-term contracts for renewable energy, a distribution company’s 

timetable and methods for solicitation and contracting shall be subject to review and approval 

by the Department.  We expect that, together, these measures will adequately address the 

concerns that commenters have expressed in the course of this rulemaking with respect to the 

review of electric distribution companies’ methods of soliciting and entering into long-term 

contracts for renewable energy. 



 

 

D.P.U. 08-88-A  Page 12 

 

 

The Department adopts the final regulations contained in 220 C.M.R. §§ 17.00 et seq. 

and attached to this Order as Appendix A.  The effective date of these regulations will be the 

final date of publication in the Massachusetts register. 

IV. ORDER 

Accordingly, after due notice, hearing and consideration, it is  

ORDERED: That the Department’s regulations 220 C.M.R. §§ 17.00 et seq. are 

hereby adopted. 

 

 By Order of the Department, 

 

  /s/   

 ______________________________ 

 Paul J. Hibbard, Chairman  

  

  /s/ 

 ______________________________ 

 Tim Woolf, Commissioner 

 

   /s/ 

 ______________________________ 

 Jolette A. Westbrook, Commissioner 

 

 


