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I. INTRODUCTION 

On June 9, 2010, pursuant to St. 2008, c. 169, § 83 (“Section 83”), G.L. c. 30A, § 2 

and 220 C.M.R. §§ 2.00 et seq., the Department of Public Utilities (“Department”) suspended 

the applicability of two provisions of Section 83 and adopted emergency regulations amending 

220 C.M.R. §§ 17.00 et seq., to allow solicitations for long-term contract proposals for 

renewable energy generation from in-state and out-of-state resources (“emergency long-term 

contract regulations”).  Order Adopting Emergency Regulations on Long-Term Contracts for 

Renewable Energy, D.P.U. 10-58 (2010) (“Order D.P.U. 10-58”).  On August 20, 2010, the 

Department adopted the emergency long-term contract regulations as final without 

modification.  Order Adopting Final Regulations on Long-Term Contracts for Renewable 

Energy, D.P.U. 10-58-A (2010) (“Order D.P.U. 10-58-A”). 

On July 14, 2010, consistent with the Department’s directives in Order D.P.U. 10-58 

and the emergency long-term contract regulations, Fitchburg Gas and Electric Light Company 

d/b/a Unitil, Massachusetts Electric Company and Nantucket Electric Company d/b/a National 

Grid (“National Grid”), NSTAR Electric Company (“NSTAR Electric”), and Western 

Massachusetts Electric (“WMECo”) (together, “electric distribution companies”) and the 

Commonwealth of Massachusetts Department of Energy Resources (“DOER”) (together, 

“Petitioners”) jointly filed a request for approval of a request for proposal (“RFP”) for the 

supply of renewable electric energy and renewable energy certificates (“RECs”), which among 

other things, allows eligible out-of-state bidders an opportunity to participate (“Revised RFP”).  

On July 19, 2010, the Department issued a notice seeking comment on the Revised RFP 
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(“Notice”).1  Initial written comments were due on July 28, 2010.  Written reply comments 

were due on August 3, 2010. 

II. BACKGROUND 

On July 2, 2008, Governor Patrick signed into law Chapter 169 of the Acts of 2008, an 

Act Relative to Green Communities (“Green Communities Act”).  The Green Communities 

Act requires each electric distribution company, beginning July 1, 2009, twice in a five-year 

period to “solicit proposals from renewable energy developers and, provided reasonable 

proposals have been received, enter into cost-effective long-term contracts to facilitate the 

financing of renewable energy generation within the jurisdictional boundaries of the 

[C]ommonwealth, including state waters, or in adjacent federal waters.”  St. 2008, c. 169, 

§ 83.  On June 12, 2009, the Department promulgated regulations, 220 C.M.R. §§ 17.00 et 

seq., implementing the long-term contracting provisions of Section 83.  Long-Term Contracts 

for Renewable Energy, D.P.U. 08-88-A (2009).  These regulations, which became final upon 

publication in the Massachusetts Register on June 26, 2009, contained the geographic 

limitation set out in Section 83 (“2009 long-term contract regulations”). 

On April 16, 2010, TransCanada Power Marketing LTD (“TransCanada”) brought a 

lawsuit against various state officials, including the commissioners of the Department,2 

                                           
1  On July 21, 2010, the Petitioners submitted a return of service stating they had served 

paper and electronic copies of the Notice as directed by the Department in the Order of 

Notice that was issued on July 19, 2010. 

2  The defendants named in the TransCanada lawsuit, brought in the U.S. District Court 

for the District of Massachusetts (Central Division) are:  (1) Ian A. Bowles, Secretary 

of the Massachusetts Executive Office of Energy and Environmental Affairs 
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challenging the constitutionality of Section 83 and the 2009 long-term contract regulations on 

the basis that the application of the statute and the regulations discriminates against out-of-state 

renewable energy generators.3  D.P.U. 10-58, at 3.  Section 83 provides in relevant part: 

If any provision of this section is subject to a judicial challenge, the department 

of public utilities may suspend the applicability of the challenged provision 

during the pendency of the judicial action until final resolution of the challenge 

and any appeals, and shall issue such orders and take such other actions as are 

necessary to ensure that the provisions that are not challenged are implemented 

expeditiously to achieve the public purposes of this provision. 

In accordance with Section 83, the Department issued an Order on June 9, 2010, suspending 

the applicability of the geographic limitation and amended the 2009 long-term contract 

regulations by removing from 220 C.M.R. § 17.01(1) the words “within the Commonwealth 

of Massachusetts, its waters, or adjacent federal waters.”  D.P.U. 10-58, at 5.  The 

Department also suspended the applicability of the geographic requirement in Section 83 that, 

where feasible, additional employment be created in the Commonwealth.  D.P.U. 10-58, at 5.  

Accordingly, the Department further amended the 2009 long-term contract regulations by 

                                                                                                                                        

(“Secretary Bowles”); (2) Philip Giudice, Commissioner of the Massachusetts 

Department of Energy Resources; (3) Paul J. Hibbard, Chairman of the Department; 

(4) Tim Woolf, Commissioner of the Department; and (5) Jolette A. Westbrook, 

Commissioner of the Department.  Paul J. Hibbard has since resigned as Chairman of 

the Department, and Ann G. Berwick was appointed by Secretary Bowles to replace 

him. 

3  Although some claims have been dismissed, the claims involving Section 83 and the 

2009 long-term contract regulations are still pending.  A hearing on TransCanada’s 

motion for preliminary injunction, which seeks to enjoin the requirement that long-term 

contracts for renewable energy be available only to resources located in Massachusetts, 

is scheduled for October 15, 2010. 
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removing the words “in the Commonwealth of Massachusetts” from 220 C.M.R. 

§ 17.05(1)(c)(4).  D.P.U. 10-58, at 5. 

In amending the 2009 long-term contract regulations and adopting the emergency 

long-term contract regulations, the Department recognized that there were matters already 

pending pursuant to the requirements of Section 83 and the 2009 long-term contract 

regulations.  D.P.U. 10-58, at 6.  In particular, the Department had previously approved the 

timetable and method of solicitation and execution of long-term contracts for the supply of 

renewable electric energy and renewable energy certificates (“RECs”) under a public request 

for proposals (“RFP”), which was issued on January 15, 2010, by the electric distribution 

companies and DOER.4  Thus, with respect to the RFP, the Department directed the electric 

distribution companies in consultation with DOER to state how they intended to comply with 

the Department’s Order and emergency regulations.  D.P.U. 10-58, at 6.  In Order 

D.P.U. 10-58, the Department specifically required that the RFP be opened for a reasonable 

period of time to allow eligible out-of-state bidders to submit proposals for long-term contracts 

for renewable energy and/or RECs to be delivered to Massachusetts electric distribution 

companies.  D.P.U. 10-58, at 6.  The Department also recognized that the suspension of the 

geographic limitation might increase the number of proposals for long-term contracts.  

D.P.U. 10-58, at 6.  The Department stated that, in allocating the limited resource of 

                                           
4  See D.P.U. 10-58, at 6.  On December 29, 2009, the Department approved the 

timetable and method of solicitation and execution of long-term contracts for renewable 

energy contained in the RFP that included the geographic limitation discussed above 

(i.e., limited to eligible in-state bidders).  See Fitchburg Gas and Electric Light 

Company et al., D.P.U. 09-77 (2009). 
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Section 83 long-term contracts to a wider pool consisting of both in-state and out-of-state 

generation, “the distribution companies should be mindful of the express language of the 

statute, which calls upon distribution companies to ‘enter into cost-effective long-term 

contracts to facilitate the financing of renewable energy generation’.”  D.P.U. 10-58, at 6, 

citing St. 2008, c. 169, § 83 (emphasis in original). 

In addition, on May 10, 2010, pursuant to Section 83 and the 2009 long-term contract 

regulations, National Grid filed a petition for approval by the Department of two long-term 

contracts executed with Cape Wind Associates, LLC (“Cape Wind”).  Massachusetts Electric 

Company and Nantucket Electric Company, D.P.U. 10-54.  Because the Cape Wind contracts 

were the product of individual negotiations rather than of the RFP issued in January 2010, the 

Department directed National Grid to demonstrate, in D.P.U. 10-54, compliance with Order 

D.P.U. 10-58 and the accompanying emergency long-term contract regulations.  

D.P.U. 10-58, at 6.  Finally, consistent with Department practice and administrative law 

principles, the Department stated that all future long-term contract filings would have to 

demonstrate compliance with the emergency long-term contract regulations.  D.P.U. 10-58, 

at 6. 

III. DESCRIPTION OF THE REVISED RFP 

A. Introduction 

On July 14, 2010, consistent with the directives in Order D.P.U. 10-58, and the 

emergency long-term contract regulations, the Petitioners jointly sought Department approval 

of the Revised RFP.  The Revised RFP includes a proposed timetable and method for the 
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solicitation and execution of long-term contracts for renewable energy and RECs as required 

by Section 83 (see Revised RFP).  Consistent with Order D.P.U. 10-58, the Revised RFP 

would be open for a period of 35 days, during which time eligible bidders, from inside and 

outside the Commonwealth of Massachusetts, may newly submit or refresh bids (Revised RFP 

at ¶¶ 1.1; 1.2; 2.2.2.2; 3.1).  At the conclusion of the solicitation process and within 185 days 

of the issuance of the Revised RFP, each electric distribution company would submit final 

contracts for Department approval (Revised RFP at ¶¶ 2.6; 3.1). 

B. Position of Petitioners 

The Petitioners state that the differences between the Revised RFP and the RFP that 

was issued in January 2010 are limited in nature (Cover Letter at 2).  They contend that one 

substantive difference is the removal of references that limited proposals to those renewable 

generation sources that were based in Massachusetts (Cover Letter at 1-2).  They assert that 

another substantive difference is the inclusion of language indicating that the electric 

distribution companies will consider whether a proposal “facilitate[s] the financing of 

renewable energy generation” (Cover Letter at 2).  They explain that the Revised RFP 

provides for the electric distribution companies to evaluate bids independently consistent with a 

letter dated April 10, 2010, that DOER submitted to the Department (Cover Letter at 2).  

Finally, they state that the Revised RFP includes several minor corrections and clarifications 

based largely on the electric distribution companies’ experience with the process associated 

with the RFP that was issued on January 15, 2010 (Cover Letter at 2). 
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C. Revisions 

The Revised RFP differs from the RFP that issued in January 2010 in the following 

ways.  In the Revised RFP, the Section 83 requirement that the renewable energy generation 

source be “within the jurisdictional boundaries of the [C]ommonwealth, including state waters, 

or in adjacent federal waters” has been eliminated (Revised RFP at ¶¶ 1.1; 1.2; 2.2.2.2).  In 

addition, the Section 83 requirement that the renewable energy generation source “create 

employment, where feasible” is no longer limited to the Commonwealth of Massachusetts 

(Revised RFP at ¶¶ 1.2; 2.2.3.8).  Under the Revised RFP, bidders must disclose, and the 

electric distribution companies must consider, whether entering into long-term contracts 

pursuant to Section 83 will facilitate the financing of the project (Revised RFP at ¶¶ 1.4; 

2.3.2; 2.3.2.2; 2.4; App. B at 7.12).  The Revised RFP clarifies that bidders bear the costs 

associated with delivering the energy and/or RECS (Revised RFP at ¶ 2.2.4.2). 

The Revised RFP explains that the electric distribution companies will now evaluate 

bids and negotiate long-term contracts independently (not together or in consultation with 

DOER) (Revised RFP at ¶¶ 1.3; 2.1; 2.4, 2.5).  The Revised RFP allows both Soliciting 

Parties5 and electric distribution companies to modify the proposed timetable (Revised RFP at 

¶ 3.1).  In the Revised RFP, the electric distribution companies reserve the right to include 

provisions in any long-term contract to address the contracting parties’ rights with respect to 

                                           
5  The Revised RFP uses the terms “Soliciting Participants” and “Soliciting Parties” 

interchangeably (see, e.g., Revised RFP at ¶¶ 1.1, 1.5. 3.1, n.13).  The term 

“Soliciting Parties” includes DOER and the electric distribution companies (Revised 

RFP at ¶ 1.1). 
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constitutional challenges to Section 83 and the requirements of any associated Department 

regulations (Revised RFP at ¶ 2.6). 

Finally, the Project Schedules in the Revised RFP provide an additional year for 

(a) closing of construction financing and commencement of construction, which must occur on 

or before December 31, 2012 and (b) being commercially operational, which must occur on or 

by December 31, 2015 (Revised RFP at ¶ 2.2.3.2).  The Revised RFP clarifies that 

confidential information may be shared with DOER and the Attorney General, but not among 

the electric distribution companies (Revised RFP at ¶ 3.4). 

IV. COMMENTS 

A. Alliance to Protect Nantucket Sound 

On July 28, 2010, Alliance to Protect Nantucket Sound (“Alliance”), a non-profit 

organization that is comprised of members concerned about the associated costs, environmental 

impacts and other significant impacts of the Cape Wind contracts, submitted comments 

(Alliance Comments at 1-2).  Alliance states that it seeks to ensure that National Grid will 

issue a Revised RFP that does not improperly exclude resources or deter bids, and that 

includes terms consistent with those given to Cape Wind (Alliance Comments at 2).  Alliance 

contends that the selection criteria in the Revised RFP are inconsistent with Section 83 to the 

extent that electric distribution companies value projects that have not yet obtained financing 

more highly than projects that have already secured financing, or effectively exclude projects 

that already have financing (Alliance Comments at 2). 



D.P.U. 10-76  Page 9 

 

 

Alliance asserts that Section 83 does not impose any requirement that a long-term 

contract with a renewable resource facilitate financing (Alliance Comments at 3).  Alliance 

states that the criteria for approval of a long-term contract under Section 83 contain no 

reference to financing (Alliance Comments at 3).  Relying on rules of statutory construction, 

Alliance contends that, because Section 83 applies only to projects in operation on or after 

January 1, 2008, the general, “aspirational” language about facilitating the financing of 

renewable energy generation is superfluous (Alliance Comments at 3-4, citing Commonwealth 

v. Russ R., 433 Mass. 515, 521 (2001)). 6  Alliance argues that general statements of purpose 

may not be applied to contradict the specific provisions of a statute (Alliance Comments at 4, 

citing St. Martin Evangelical Lutheran Church v. South Dakota, 451 U.S. 772, 787 n.19 

(1981)). 

According to Alliance, nothing in Section 83 suggests that Massachusetts ratepayers 

must bear the costs of resources that otherwise could not obtain financing when there are other, 

lower priced renewable resources available (Alliance Comments at 4).  Alliance explains that 

the first paragraph of Section 83 states, “each distribution company . . . shall be 

required . . . to solicit proposals from renewable energy developers and, provided reasonable 

proposals have been received, enter into cost-effective long-term contracts to facilitate the 

                                           
6  Section 83 provides, in relevant part, that distribution companies shall twice in a 

five-year period “solicit proposals from renewable energy developers and, provided 

reasonable proposals have been received, enter into cost-effective long-term contracts to 

facilitate the financing of renewable energy generation.”  In addition, under Section 83, 

an eligible renewable generator must “have a commercial operation date, as verified by 

the [D]epartment of [E]nergy [R]esources, on or after January 1, 2008.” 
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financing of renewable energy generation” (Alliance Comments at 4) (emphasis in original).  

Alliance argues that making long-term contracts available only to projects without financing 

would compromise the ability to determine whether such proposals are “reasonable” and “cost 

effective” to the detriment of Massachusetts ratepayers and would undermine the very goal of 

encouraging the development of new renewable resources (Alliance Comments at 4). 

Alliance maintains that entering into long-term contracts with renewable resources that 

already have secured financing does “facilitate the financing of renewable energy generation” 

(Alliance Comments at 4).  Under such circumstances, Alliance argues, it is less likely that the 

resource will default on its financing obligations, making it easier to finance project expansions 

(Alliance Comments at 4-5).  For these reasons, Alliance requests that the Department remove 

from the Revised RFP consideration of whether a proposal will “facilitate the financing of 

renewable energy generation” (Alliance Comments at 6). 

Alliance asks the Department to require National Grid to issue an RFP that includes 

terms that are consistent with, and not more restrictive than, the terms included in the Cape 

Wind contracts (Alliance Comments at 5).  Specifically, Alliance contends that National Grid 

be required to (a) give bidders until December 31, 2016 to secure financing; (b) give bidders 

until December 31, 2018 to commence operations; (c) give bidders until the date they receive 

financing and their first disbursement under such financing before they must post any financial 

security; and (d) indicate that their RFP is intended to procure energy equivalent to 

approximately 7.0 percent or more of National Grid’s load (Alliance Comments at 6-7). 
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B. TransCanada 

On July 28, 2010, TransCanada, which is a power marketing company with its 

principal place of business in Westborough, Massachusetts, filed comments (TransCanada 

Comments at 1).  TransCanada asserts that it is seeking an open and fair opportunity to bring 

wind power generated in Maine to market in Massachusetts (TransCanada Comments at 2).  

TransCanada explains that it brought suit challenging Section 83, the 2009 long-term contract 

regulations and the RFP issued in January 2010 because, by barring out-of-state resources, 

these measures violated the Commerce Clause of the United States Constitution (TransCanada 

Comments at 2).  TransCanada states that it is not yet clear whether the emergency long-term 

contract regulations and accompanying Order D.P.U. 10-58 will result in a permanent, 

effective and comprehensive remedy that is in the public interest (TransCanada Comments 

at 2). 

TransCanada contends that the Revised RFP should not include consideration of 

whether a long-term contract “would facilitate the financing of the proposed project” 

(TransCanada Comments at 3-4).  TransCanada argues that this factor is inconsistent with 

Section 83 and should not be used to undervalue a bid from a resource that meets Section 83’s 

specific commercial operation date of January 1, 2008 (TransCanada Comments at 4).  

Pursuant to statutory construction principles, TransCanada argues, Section 83’s requirement to 

achieve commercial operation on or after January 1, 2008 overrides any general purpose of the 

statute (TransCanada Comments at 4).  According to TransCanada, specific governs the 

general in statutory construction (TransCanada Comments at 4, quoting Commonwealth v. 
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Russ R., 433 Mass. 515, 521 (2001)).  TransCanada maintains that, in deriving the purpose of 

a statute, the provisions must be taken as a whole and boilerplate statements of purpose may 

not be applied to contradict the specific provisions of a statute (TransCanada Comments at 4, 

citing St. Martin Evangelical Lutheran Church v. South Dakota, 451 U.S. 772, 787 n.19 

(1981) (“general statements of overall purpose contained in legislative reports cannot defeat the 

specific and clear wording of a statute”)). 

TransCanada contends that Section 83 does not require that the long-term contract 

facilitate the financing of a particular project (TransCanada Comments at 5).  Instead, 

TransCanada asserts that the Legislature enacted Section 83 in order to facilitate the financing 

of renewable projects in general by establishing a competition to win long-term contracts 

(TransCanada Comments at 5).  Competition that allows an equal and open opportunity to 

compete for long-term contracts to in-state and out-of-state resources will, according to 

TransCanada, facilitate the financing of renewable energy generation throughout the region 

(TransCanada Comments at 5). 

With respect to the term “financing,” TransCanada asserts that it means “the supplying 

of funds or capital,” which an entity’s corporate affiliates (such as the parent corporation and 

sister corporations of TransCanada) or third-party lenders can supply (TransCanada Comments 

at 5).  TransCanada argues that it would be irrational to encourage third-party financing and 

not to encourage affiliated-party financing (TransCanada Comments at 5). 

TransCanada states that its projects in Maine satisfy Section 83’s commercial operation 

date requirement (TransCanada Comments at 5-6).  In addition, TransCanada contends that a 
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long-term contract pursuant to Section 83 will encourage the ongoing financing of the Kibby 

Wind Farm project and the initial financing of the Sisk Mountain project (TransCanada 

Comments at 6). 

As to the Revised RFP’s timetable, TransCanada asserts that out-of-state bids should be 

evaluated on an expedited basis due to expiring tax credits (TransCanada Comments at 6).  If a 

speedier evaluation of out-of-state bids is not possible, TransCanada states that existing 

contracts should not be approved at this time (TransCanada Comments at 6-7). 

Finally, TransCanada seeks clarification of two evaluation criteria contained in the 

Revised RFP (TransCanada Comments at 7).  First, TransCanada states that it is unclear what 

standard electric distribution companies will use in considering the “cost effectiveness of the 

bids” and requires clarification improve transparency (TransCanada Comments at 7).  Second, 

TransCanada states that it is unclear why a second viability test is necessary in the third stage 

evaluation when it is also included in the second stage evaluation and concludes that further 

explanation is required (TransCanada Comments at 7). 

C. Minuteman Wind LLC 

On July 28, 2010, Minuteman Wind LLC (“Minuteman”), which is developing a 

12.5 megawatt wind power project in the Town of Savoy, Massachusetts, filed comments 

(Minuteman Comments at 2).  Minuteman argues that the Revised RFP must elevate non-cost 

factors in order to encourage the development of renewable energy projects as intended by 

Section 83 (Minuteman Comments at 3).  By making eligibility for long-term contracts 

contingent upon certain permitting milestones, Minuteman asserts that the Revised RFP could 
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avoid selecting projects that are early in the development process, and thus may have a high 

likelihood of not being constructed (Minuteman Comments at 6). 

Minuteman asks the Department to reject the NSTAR Electric wind contracts filed in 

D.P.U. 10-71, D.P.U. 10-72, and D.P.U. 10-73 (Minuteman Comments at 3-5).  Minuteman 

states that NSTAR Electric should participate in the Revised RFP, thus avoiding further 

uncertainty and fragmentation with regard to the process for selecting renewable resources 

(Minuteman Comments at 4).  Minuteman contends that these contract proposals are the result 

of a flawed process and will still be constitutionally suspect even if approved (Minuteman 

Comments at 4, 6).  Minuteman argues that NSTAR Electric’s reliance on expiring tax credits 

overstates the need for action on these contracts now (Minuteman Comments at 5-6). 

In approving the Revised RFP, Minuteman asks the Department to clarify that it will 

not approve long-term contracts that modify the risk of changes in the Renewable Portfolio 

Standards, which Minuteman states Section 83 has placed on purchasers and ratepayers 

(Minuteman Comments at 3).  Finally, Minuteman argues that bids pursuant to the Revised 

RFP and associated analysis should be disclosed to the public (Minuteman Comments at 6). 

D. National Grid 

On August 3, 2010, National Grid filed comments in reply to the comments of Alliance 

(National Grid Comments at 1).  National Grid argues that Alliance should not be allowed to 

shoehorn into this proceeding its complaints about the Cape Wind contracts, which are the 

subject of a separate proceeding before the Department (National Grid Comments at 1).  

National Grid contends that the long-term contract terms negotiated with Cape Wind are 
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beyond the scope of, and unrelated to, this proceeding in which the Department is examining 

the Revised RFP’s conformance with the emergency long-term contract regulations and the 

Order adopting them (National Grid Comments at 1-2). 

National Grid asks the Department to reject Alliance’s proposal to amend the Revised 

RFP to include terms from the Cape Wind contracts (National Grid Comments at 2).  National 

Grid explains that the Cape Wind contracts are the culmination of negotiations and thus can 

have no application to the Revised RFP, which is the starting point for a solicitation process 

that will lead to negotiations (National Grid Comments at 2).  In addition, National Grid 

asserts that there is nothing in Section 83, in the emergency long-term contract regulations or 

in any Department order that requires the Revised RFP to contain terms identical to the Cape 

Wind contracts (National Grid Comments at 2).  National Grid states that the Cape Wind 

contracts are already properly before the Department and are undergoing a comprehensive 

evaluation in a separate and independent proceeding docketed as D.P.U. 10-54, in which 

Alliance is a full-party intervenor who opposes approval of the contracts (National Grid 

Comments at 2).  Finally, National Grid contends that Alliance misunderstands the Cape Wind 

contracts, which obligate it to purchase approximately 3.5 percent of its load, not the seven 

percent or more alleged by Alliance (National Grid Comments at 2). 

E. WMECo 

On August 3, 2010, WMECo filed comments in reply to the comments of Alliance 

(WMECo Comments at 2).  WMECO asserts that the long-term contract terms negotiated 

between National Grid and Cape Wind, which are under review in D.P.U. 10-54, should have 
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no bearing on the terms of the Revised RFP (WMECo Comments at 3).  According to 

WMECo, Section 83 and 220 C.M.R. § 17.04(1), each allows for the possibility of bilateral 

contract negotiations, separate from procurement through a formal solicitation process 

(WMECo Comments at 3).  WMECo contends that the terms of any such bilateral contracts 

should be considered on their own merits, and should have no impact on the terms and 

conditions adopted for an RFP applicable for all electric distribution companies (WMECo 

Comments at 3). 

WMECo also contends that Alliance’s comments fall outside the scope of this 

proceeding, which is to determine whether the changes included in the Revised RFP properly 

reflect the Department directives in D.P.U. 10-58 (WMECo Comments at 3).  These 

directives, WMECo states, pertained to a limited number of terms with which the Revised RFP 

complies (WMECo Comments at 3).  WMECo maintains that the Department intended to open 

up for review only changes flowing from Order D.P.U. 10-58, not terms that remain 

unchanged since D.P.U. 09-77 (WMECo Comments at 3-4). 

Lastly, WMECO believes it would be detrimental to itself and its customers were the 

Department to impose contract terms such as those proposed by Alliance (WMECo Comments 

at 4).  WMECo argues that the electric distribution companies have struck an appropriate 

balance of risk in the Revised RFP, taking into account the needs of the bidders and the 

electric distribution companies (WMECo Comments at 4).  WMECo therefore asks the 

Department to reject Alliance’s proposal to include in the Revised RFP the Cape Wind contract 
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terms, which were negotiated in a wholly different manner with wholly different considerations 

(WMECo Comments at 4). 

F. DOER 

On August 3, 2010, DOER filed comments in reply to the comments of Alliance, 

TransCanada, and Minuteman (DOER Comments at 2-3).  In response to Alliance’s 

comments, DOER contends that the Revised RFP does not state that a renewable energy 

project that has already received financing is ineligible to participate (DOER Comments at 3).  

DOER states that any project that has achieved commercial operation on or after January 1, 

2008, and is otherwise eligible, can participate in the Revised RFP regardless of its financing 

status (DOER Comments at 3).  DOER argues that soliciting information from bidders about 

financing, and taking this information into consideration in evaluating bids, is entirely 

consistent with Section 83 (DOER Comments at 4).  DOER explains that the Revised RFP, 

and its predecessor, contain many evaluation criteria that are not explicitly prescribed by 

Section 83 but are intended to implement the intent of Section 83 (DOER Comments at 4).  

According to DOER, these evaluation criteria do not determine the eligibility of projects to 

participate in this solicitation but rather form the basis of assessing which eligible proposals 

best meet the overall intent and objectives of Section 83 (DOER Comments at 4). 

DOER asks the Department to reject Alliance’s proposal to make changes to the 

Revised RFP consistent with the Cape Wind contracts, which are beyond the scope of this 

proceeding s (DOER Comments at 4).  DOER asserts that Alliance seeks to change provisions 

of the Revised RFP which are no different from the RFP the Department approved in D.P.U. 
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09-77 (DOER Comments at 4).  Both Section 83 and 220 C.M.R. § 17.04(1), DOER 

maintains, contemplate the possibility of individual contract negotiations, as well as 

procurement though a formal solicitation process (DOER Comments at 5).  DOER states that 

the Department, to date, has approved two separate methods of solicitation and timetables 

without any requirement that all provisions of each be identical (DOER Comments at 5).  

DOER concludes that any contracts filed for approval under either approved process must be 

considered on their own merits and in the context of the process utilized (DOER Comments 

at 5). 

DOER contends that TransCanada also raises issues regarding provisions in the Revised 

RFP that are unchanged from the RFP that the Department approved in D.P.U. 09-77 (DOER 

Comments at 5).  Although TransCanada states that the timeline for conducting the solicitation 

under the Revised RFP is too long, DOER argues that the timeline is no different from the 

timeline approved in D.P.U. 09-77 (DOER Comments at 5).  DOER asserts that shortening the 

times could disadvantage out-of-state bidders and potentially lead to additional delays (DOER 

Comments at 5).  DOER maintains that the proposed timeline anticipates all of the same steps 

and timetable as the initial RFP and should be applicable to both in-state and out-of-state 

bidders (DOER Comments at 5).  In addition, DOER states that Section 3.1 of the Revised 

RFP provides flexibility to accelerate the process if it can reasonably be accomplished without 

disadvantaging bidders (DOER Comments at 5). 

DOER argues that there is no need to clarify, as TransCanada requests, the term “cost 

effectiveness” and why project viability is included in both the second and third stages of the 



D.P.U. 10-76  Page 19 

 

 

evaluation process (DOER Comments at 5).  DOER maintains that these provisions are 

unchanged from the RFP approved in D.P.U. 09-77, are not in any way unusual in RFPs, and 

their inclusion in the RFP should not be subject to further review in this proceeding (DOER 

Comments at 5).  In addition, DOER states that the Revised RFP process includes an 

opportunity for bidders to ask questions of the electric distribution companies and DOER and 

receive responses prior to the submission deadline (DOER Comments at 5-6).  DOER also 

opposes Minuteman’s request to change the Revised RFP on matters that are unchanged from 

the RFP approved in D.P.U. 09-77 and thus are unrelated to implementation of the emergency 

long-term contract regulations (DOER Comments at 6). 

G. Cape Wind 

On August 3, 2010, Cape Wind filed comments replying to the comments of Alliance 

and TransCanada (Cape Wind Comments at 1).  Cape Wind contends that Alliance and 

TransCanada raise issues that fall outside the scope of this proceeding, which is limited to a 

determination of whether the Revised RFP complies with the Department’s emergency 

long-term regulations and the Department’s directive “to allow out-of-state generators to 

submit proposals” (Cape Wind Comments at 2).  According to Cape Wind, both Alliance and 

TransCanada seek to fundamentally reopen basic aspects of the RFP that have already been 

noticed, considered and approved by the Department in D.P.U. 09-77, and to which the 

intervening directive to allow out-of-state bidders is not relevant (Cape Wind Comments at 2). 

Cape Wind disagrees with the argument of Alliance and TransCanada that the 

Department acted impermissibly by giving meaning to Section 83’s expressly stated purpose to 
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“facilitate the financing of renewable energy generation” (Cape Wind Comments at 2).  Cape 

Wind contends that this matter has already been considered and decided in a final Department 

Order in D.P.U. 09-77 (Cape Wind Comments at 2).  Given the deference accorded agencies 

in interpreting and applying the statutes it is charged with enforcing, Cape Wind asserts that it 

is well within the Department’s discretion to interpret Section 83 in this way (Cape Wind 

Comments at 2-3 (citations and quotations omitted)). 

There can be no doubt, states Cape Wind, that the design of Section 83 is to achieve the 

overriding legislative objective of “facilitat[ing] the financing of renewable energy generation” 

(Cape Wind Comments at 3).  Recognizing this as a consideration in the evaluation of 

long-term contract proposals furthers, Cape Wind contends, both the intent and the specific 

terms of Section 83 (Cape Wind Comments at 3).  For these reasons, Cape Wind concludes 

that the Department should reject the request to remove from the Revised RFP the 

consideration of facilitating the financing (Cape Wind Comments at 3). 

Cape Wind also asks the Department to reject the argument that the Revised RFP must 

conform in all regards to a bilateral contract negotiated outside of the RFP process (Cape Wind 

Comments at 3).  Cape Wind maintains that the Department already approved, in 

D.P.U. 09-77, the basic design of the RFP to be issued by the electric distribution companies 

pursuant to Section 83 (Cape Wind Comments at 3).  Cape Wind therefore concludes that 

Alliance’s request to change RFP provisions that were part of the RFP’s basic design is outside 

the scope of the proceeding (Cape Wind Comments at 3-4). 
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To the extent Alliance’s arguments relate to the Cape Wind contracts, Cape Wind 

contends that the Department will consider those in an entirely separate proceeding, 

D.P.U. 10-54, to which Alliance is also a party (Cape Wind Comments at 4).  Moreover, 

according to Cape Wind, there is no requirement in Section 83, the Department’s regulations 

or Department precedent that requires every negotiated long-term contract to have exactly the 

same provisions (Cape Wind Comments at 4).  To the contrary, Cape Wind states, the 

Department’s Order in D.P.U. 09-77 expressly provided that, with respect to negotiated “final 

details” of long-term contracts, it wished “to avoid predetermining or limiting the 

consideration of proposed contracts or evaluation models in advance” and further, expressly 

indicated that it expects that negotiations will lead to substantive contractual variations (Cape 

Wind Comments at 4). 

Cape Wind also asks the Department to reject TransCanada’s request for clarification of 

the evaluation criteria of the Revised RFP, and its implication that price alone should be the 

determinative factor (Cape Wind Comments at 4).  Cape Wind asserts that Section 2.4 of the 

Revised RFP is unchanged from D.P.U. 09-77 and provides for the subjective evaluation of 

relevant factors, including cost-effectiveness, by the electric distribution companies (Cape 

Wind Comments at 4-5). 

H. NSTAR Electric 

On August 3, 2010, NSTAR Electric filed reply comments, stating that the changes to 

the Revised RFP are designed to comply with the emergency long-term regulations (NSTAR 

Electric Comments at 2).  NSTAR Electric asserts that the Revised RFP does not seek to make 
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other substantive changes to the RFP and process that the Department already reviewed and 

approved in D.P.U. 09-77 (NSTAR Electric Comments at 2).  NSTAR Electric states that the 

appropriate scope of this proceeding is to determine whether the changes included in the 

Revised RFP have properly implemented the terms of the emergency long-term contract 

regulations and the Department’s directives in Order D.P.U. 10-58 (NSTAR Electric 

Comments at 8). 

With respect to Minuteman’s comments, NSTAR Electric contends that Minuteman is a 

failed and disappointed losing bidder in NSTAR Electric’s RFP (NSTAR Electric Comments 

at 3).  NSTAR Electric argues that Minuteman’s comments about the long-term renewable 

energy contracts proposed by NSTAR Electric are without merit and beyond the scope of this 

proceeding (NSTAR Electric Comments at 3-4).  Contrary to Minuteman’s comments, NSTAR 

Electric explains that delay in consideration of those contracts would jeopardize receipt of 

federal cash grants of 30 percent of capital costs, which are scheduled to expire if project 

expenditures are not made before December 31, 2010 (NSTAR Electric Comments at 4).  

NSTAR Electric asserts that these grants have not been extended and, in their absence, the cost 

to customers will increase substantially (NSTAR Electric Comments at 5). 

NSTAR Electric opposes Minuteman’s request to change to the Revised RFP on 

matters in which it is identical to the RFP that was issued in January 2010 (NSTAR Electric 

Comments at 5).  NSTAR Electric characterizes Minuteman’s comments as an attempt to 

reconsider the Department’s approval of the RFP in D.P.U. 09-77 (NSTAR Electric 

Comments at 5-6). 
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With respect to TransCanada’s comments, NSTAR Electric disputes that the timeline 

for conducting the solicitation under the Revised RFP is too long (NSTAR Electric Comments 

at 6).  NSTAR Electric states that the timeline is no different from the RFP’s timeline 

approved in D.P.U. 09-77 and that shortening the times could disadvantage out-of-state bidders 

(NSTAR Electric Comments at 6).  NSTAR Electric explains the timeline anticipates all of the 

same steps as the RFP that was issued in January of 2010, and states that there is no reason to 

believe that out-of-state bidders can prepare proposals faster than Massachusetts projects 

(NSTAR Electric Comments at 6).  If the RFP process can be accelerated, NSTAR Electric 

observes that the Revised RFP allows for flexibility by including section 3.1, which permits 

the distribution company to alter the schedule (NSTAR Electric Comments at 6). 

NSTAR Electric opposes TransCanada’s request for clarification of the term “cost 

effectiveness” and why project viability is included in both the second and third stages of the 

evaluation process (NSTAR Electric Comments at 6).  NSTAR Electric argues that 

TransCanada’s comments are beyond the scope of this proceeding because the provisions in 

question are unchanged from the RFP that was approved in D.P.U. 09-77 (NSTAR Electric 

Comments at 6-7). 

NSTAR Electric also opposes Alliance’s proposal to change the terms of the RFP 

approved by the Department in D.P.U. 09-77 to include the terms contained in the Cape Wind 

contracts (NSTAR Electric Comments at 7-8).  NSTAR Electric explains that the changes 

proposed by Alliance are beyond the scope of this proceeding because the provisions in 

question are unchanged from the RFP that was approved in D.P.U. 09-77 (NSTAR Electric 
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Comments at 8).  Moreover, NSTAR Electric maintains that individually negotiated terms 

between National Grid and Cape Wind does not mean they should be included in the Revised 

RFP (NSTAR Electric Comments at 8).  NSTAR Electric contends that both Section 83 and 

the Department’s regulations (220 C.M.R. § 17.04(1)) contemplate the possibility of bilateral 

contract negotiations, as well as procurement though a formal solicitation process (NSTAR 

Electric Comments at 8).  NSTAR Electric concludes that the terms of any bilateral contracts 

must be considered on their own merits, without affecting the terms and conditions adopted for 

an RFP applicable to all electric distribution companies (NSTAR Electric Comments at 8). 

I. Pioneer Valley Wind LLC 

On August 3, 2010, Pioneer Valley Wind, LLC (“Pioneer Valley”), which executed a 

long-term contract with NSTAR Electric, filed reply comments.  Pioneer Valley asserts that 

Minuteman’s comments with respect to the pending long-term renewable energy contracts 

proposed by NSTAR Electric are misplaced in this docket (Pioneer Valley Comments at 1, 3).  

Pioneer Valley states that Minuteman’s comments focus almost entirely on provisions that are 

unchanged from the RFP that was issued in January 2010 and thus are outside scope of this 

proceeding (Pioneer Valley Comments at 3, 4).  Pioneer Valley contends that Minuteman’s 

request for public disclosure of RFP results could inhibit future solicitations to the detriment of 

ratepayers and is inconsistent with Department practice (Pioneer Valley Comments at 4).  

Pioneer Valley maintains that the Department can allow a full and fair review of a procurement 

process without disclosing commercially sensitive information (Pioneer Valley Comments 

at 5). 
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Pioneer Valley supports consideration by electric distribution companies of whether a 

long-term contract would facilitate the financing of the project, which it states is “a project that 

might not otherwise obtain financing” (Pioneer Valley Comments at 6, 8).  Consideration of 

this factor, Pioneer Valley argues, is wholly consistent with the express purpose of Section 83 

and will fulfill the General Court’s goal of expanding and accelerating the availability of 

renewable generating facilities to the benefit of Massachusetts customers (Pioneer Valley 

Comments at 6, 8).  In the absence of this consideration, Pioneer Valley predicts that smaller 

renewable energy developers will be driven out of the RFP process while larger renewable 

energy developers will gain market and pricing advantages (Pioneer Valley Comments at 6-7).  

As explained by Pioneer Valley, the financing consideration at issue here is neither an 

eligibility nor threshold requirement of the Revised RFP, but rather just one of twelve 

financing/legal considerations set out in Section 7 of Appendix B of the Revised RFP (Pioneer 

Valley Comments at 7). 

Pioneer Valley also supports expedited Department review and expedited 

implementation and administration of the Revised RFP (Pioneer Valley Comments at 8).  In 

this regard, Pioneer Valley states that section 3.1 of the Revised RFP allows the electric 

distribution companies to alter the established schedule (Pioneer Valley Comments at 8). 

V. ANALYSIS 

A. Introduction 

Through emergency long-term contract regulations, which are now final, and Order 

D.P.U. 10-58, the Department has eliminated Section 83’s requirement limiting the availability 
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of long-term contracts to only in-state renewable resources.  The Department did so in 

response to TransCanada’s lawsuit challenging the constitutionality of the in-state restriction 

contained in Section 83 and the 2009 long-term contract regulations, in accordance with the 

authority provided in Section 83.  The emergency long-term contract regulations became 

permanent without modification on August 20, 2010 in Order D.P.U. 10-58-A. 

In this proceeding, we examine whether the Revised RFP complies with Order 

D.P.U. 10-58 and the accompanying emergency long-term contract regulations.  We next 

address issues raised by the commenters.  Finally, pursuant to our authority under Section 83, 

we examine the timetable and method for soliciting and executing long-term contracts as set 

out in the Revised RFP. 

B. Compliance with D.P.U. 10-58 

1. Eligibility of Out-of-State Resources, Creation of Employment 

The emergency long-term contract regulations made two changes to the 2009 long-term 

contract regulations.  The first change eliminated the requirement that long-term contracts be 

available only to in-state resources.  The second change removed the in-state limitation from 

the requirement that the resource create employment. 

As previously described, the Revised RFP does not restrict participation in the 

solicitation to in-state resources, but is instead open to all eligible resources.  In addition, the 

Revised RFP requires consideration of whether employment has been created without regard to 

location.  None of the commenters disputed the compliance of the Revised RFP with the 

emergency long-term contract regulations.  We therefore find that the Revised RFP 
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appropriately implements both of the changes dictated by the emergency long-term contract 

regulations. 

2. Solicitation Period 

Order D.P.U. 10-58 contained several directives.  The Department first ordered the 

electric distribution companies to open the Revised RFP for a reasonable period of time in 

order to allow out-of-state resources an opportunity to participate in the solicitation.  Once 

issued, the Revised RFP will remain open for 35 days.  TransCanada has criticized the timing 

of the Revised RFP process in general, seeking expedited review of out-of-state bids due to 

expiring tax credits.  DOER and NSTAR Electric defend the Revised RFP’s timeline, arguing 

it is identical to the one in the RFP that was approved by the Department in D.P.U. 09-77.  

DOER is particularly concerned that shortening the deadlines for out-of-state bidders could 

disadvantage them and lead to delays.  In addition, DOER and NSTAR Electric contend that 

the Revised RFP provides flexibility to accelerate the process if possible. 

For purpose of compliance with the Department’s directives in Order D.P.U. 10-58, 

we find that 35 days will afford interested parties a reasonable time in which to bid.  This is 

the same time frame for accepting bids that was contained in the RFP approved in 

D.P.U. 09-77.  Section 3.1 of the Revised RFP, however, permits alterations to the schedule 

by allowing (1) the Soliciting Parties to revise the schedule as necessary; and (2) each 

distribution company to establish a schedule that is different than the schedule in the Revised 

RFP.  The Department recognizes that flexibility in the schedule proposed in the Revised RFP 

is appropriate, especially as projects may be seeking to qualify for federal tax incentives, some 
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of which are set to expire at the end of this calendar year.  In exercising the flexibility afforded 

by the Revised RFP, the Department expects that the Soliciting Parties and electric distribution 

companies will proceed as expeditiously as possible with the Revised RFP process, and 

exercise their discretion with regard to timing consistent with the spirit of Section 83 and the 

public interest.  For these reasons, we conclude that the Revised RFP appropriately 

implements our directive to provide a reasonable time period in which out-of-state resources 

may bid for long-term contracts. 

3. Delivery Location of Energy and/or RECs 

In Order D.P.U. 10-58, the Department required proposals from out-of-state resources 

to provide for the renewable energy and/or RECS to be delivered to Massachusetts electric 

distribution companies.  Section 2.2.4.2 of the Revised RFP requires bidders to deliver 

electricity “(a) at an ISO-NE7 Pool Transmission Facility [“PTF”] node or (b) for load 

reducers at a point on the local distribution system of the Buyer.”  This section of the Revised 

RFP also makes the Seller responsible for the cost of this delivery.  With the following 

clarification, we find that these provisions appropriately implement the directive in Order 

D.P.U. 10-58 about the delivery of the renewable energy. 

As a general matter, we recognize that the locational marginal price varies in New 

England, where the price of electricity at one ISO-NE PTF node may vary from the price of 

                                           
7  ISO-NE stands for ISO New England Inc., which is the regional transmission 

organization that is responsible for operating and managing the New England region’s 

bulk electric power system, developing and overseeing the wholesale electricity market, 

administering the region’s Open Access Transmission Tariff, and conducting 

centralized system planning. 
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electricity at another ISO-NE PTF node.  In view of this potential price differential, we 

observe that the language in Section 2.3.1. of the Revised RFP, which is unchanged from the 

RFP issued in January 2010, has additional importance now that the Revised RFP is open to 

in-state and out-of-state resources.  Section 2.3.1 requires the electric distribution companies to 

evaluate the “estimated market value of [energy, RECs, and capacity], taking into 

consideration the production profile and location of the proposed project over the term of the 

proposed bid (10-15 years) and locational marginal price benefits” (Revised RFP at ¶ 2.3.1) 

(emphasis added).  Given the potential differences in value of electricity delivered at different 

nodes, we emphasize the need for electric distribution companies to appropriately consider this 

factor in evaluating long-term contracts. 

4. Financing of Renewable Energy 

Finally, Order D.P.U. 10-58 directed the electric distribution companies, in evaluating 

proposals for long-term contracts, to be mindful of Section 83’s language about facilitating the 

financing of renewable energy generation.  As previously described, the Revised RFP requires 

the electric distribution companies to consider, and the bidders to disclose, information relating 

to whether a long-term contract will facilitate the financing of the proposed project. 

Alliance and TransCanada challenge, on grounds of statutory construction, the 

emphasis in Order D.P.U. 10-58 on Section 83’s language about facilitating the financing of 

renewable generation.  They both argue that, by virtue of principles of statutory construction, 

the requirement in Section 83 to have commercial operation no earlier than January 1, 2008, 

overrides the statute’s general statement of purpose about financing.  Alliance also seeks 
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clarification that the Department’s focus on this language should not be interpreted as a reason 

to undervalue bids from resources that have secured financing.  Both Alliance and 

TransCanada ask the Department to remove this consideration from the Revised RFP. 

As we explained in Order D.P.U. 10-58-A at 14, we have no difficulty reading the 

statutory provisions of “facilitate the financing” and the specific commercial operation date in 

harmony.8  Both are indicative of the Legislature’s intention to promote the development of 

new (i.e., commercial operation on or after January 1, 2008) renewable generation, which is 

consistent with the Green Community Act’s overall objective of promoting renewable energy 

resources.  D.P.U. 10-58-A at 14-15.  Accordingly, we concluded that the threshold 

operational date in Section 83 is not inconsistent with consideration of whether the long-term 

contract will facilitate the financing of the renewable generation resource.  D.P.U. 10-58-A 

at 15.  We reaffirm this finding and thus determine that the Revised RFP appropriately 

implements both Order D.P.U. 10-58 and Section 83 in having electric distribution companies 

consider whether a long-term contract would facilitate the financing of the renewable 

generation resource. 

                                           
8  The cases upon which Alliance and TransCanada rely do not apply to alleged internal 

contradictions within a statute, and we thus find they are inapposite.  See 

Commonwealth v. Russ R., 433 Mass. at 521 (discussing rules of statutory construction 

for conflicting statutes, including where general statute cannot be reconciled with 

specific statute); St. Martin Evangelical Lutheran Church, 451 U.S. at 787 n.19 

(finding that general and ambiguous statements of intent contained in legislative reports 

cannot defeat wording of statute).  As we stated in Order D.P.U. 10-58-A, where 

possible, the various provisions of a statute are to be read in harmony with one another 

in recognition that the Legislature did not intend internal contradictions.  Fordyce v. 

Town of Hanover, 457 Mass. 248, 258 (2010). 
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For all of these reasons, we conclude that the Revised RFP appropriately implements 

the directives in Order D.P.U. 10-58 and the accompanying emergency long-term contract 

regulations.9  We next address some of the issues raised in the comments and then examine the 

Revised RFP’s compliance with Section 83. 

C. Request for Additional Changes 

Alliance, TransCanada and Minuteman seek clarification of, or modifications to, terms 

in the Revised RFP that have not changed from the RFP that was approved in D.P.U. 09-77.  

In particular, Alliance requests that the Revised RFP be modified to be consistent with the 

terms of the Cape Wind contracts.  None of the commenters argues that the changes they 

request are necessary in order for the Revised RFP to conform with the implementation of the 

emergency long-term contract regulations, Order D.P.U. 10-58 or Section 83.  Moreover, 

these changes are opposed by the other commenters on the basis that they are no different from 

what was approved in D.P.U. 09-77 and thus fall outside the scope of this proceeding. 

In D.P.U. 09-77, we explained that the Department’s objective in reviewing the 

timetables and methods for solicitation of an RFP was to promote flexibility in the evaluation 

and negotiations of long-term contracts for renewable energy.  D.P.U. 09-77, at 22-23.  The 

Department declined to review model terms and conditions, reasoning that establishing the 

                                           
9  As stated above, TransCanada has raised an issue with defining or giving particular 

meaning to the term financing in the Revised RFP.  For purposes of this Order and the 

Revised RFP, the Department does not find it necessary to define the term financing.  

As with other elements of the solicitation process and the RFP, the Department finds 

that a measure of flexibility is appropriate for the electric distribution companies’ 

review and evaluation of renewable energy proposals.  
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appropriate balance of risks and benefits under the long-term contract would require 

substantive changes to such terms and conditions.  D.P.U. 09-77, at 23-24.  We concluded that 

the Department would examine the details of an executed contract when it was filed for 

Department approval.  D.P.U. 09-77, at 23-24.  We also found that such a proceeding would 

provide interested parties with a sufficient opportunity to raise substantive issues with respect 

to the evaluation of bids, contract negotiations, and specific terms and conditions.  

D.P.U. 09-77, at 23.  In making these determinations, we also recognized that Section 83 

provides wide flexibility as to the method for soliciting renewable energy in furtherance of 

promoting the development of renewable resources.  D.P.U. 09-77, at 24. 

For these same reasons, we decline to act on the changes requested by Alliance, 

TransCanada and Minuteman.  In addition, we find no support in Section 83 for making the 

terms in the Revised RFP identical to the Cape Wind contracts.  Section 83 requires a 

distribution company to “select a reasonable method of soliciting proposals from renewable 

energy developers, which may include public solicitations, individual negotiations or other 

methods.”  Section 83 allows for different types of solicitations and contains no requirement 

that one solicitation method be identical with another. 

D. NSTAR Electric Proposed Contracts 

TransCanada and Minuteman make comments that address the long-term renewable 

energy contracts proposed by NSTAR Electric.  The Department dismissed those filings 

without prejudice on August 13, 2010 and any related issues are now moot.  NSTAR Electric 
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Company, D.P.U. 10-71/10-72/10-73, Order of Dismissal Without Prejudice (August 13, 

2010). 

E. Compliance with Section 83 

Section 83 of the Green Communities Act requires electric distribution companies to, 

twice in a five-year period beginning July 1, 2009, solicit proposals for long-term contracts 

from renewable energy developers.  Electric distribution companies may also voluntarily solicit 

additional proposals over the five-year period.  Each electric distribution company shall select 

a reasonable method of soliciting proposals from renewable energy developers, which may 

include public solicitations, individual negotiations or other methods.  St. 2008, c. 169, § 83.  

The electric distribution companies must consult with DOER in the development of the 

solicitation process.  St. 2008, c. 169, § 83; 220 C.M.R. § 17.04.  The Department must 

review and approve the timetable and method for soliciting and executing long-term contracts, 

as well as any executed contracts that result.  St. 2008, c. 169, § 83; 220 C.M.R. § 17.04(4). 

The Department finds that the timetable and methods of solicitation and execution of 

contracts included in the Revised RFP are consistent with the requirements of Section 83 and 

the emergency long-term contract regulations (see Revised RFP ¶ 2.2 et seq.).  Specifically, as 

allowed by Section 83, the Petitioners propose to solicit long-term contracts with a term of 

between ten and 15 years (id. ¶ 2.2.2.4).  Section 83 also states that each electric distribution 

company may consider multiple contracting methods, including long-term contracts for RECs, 

for energy, or a combination of RECs and energy, and the Petitioners’ Revised RFP defines 

eligible products as electric energy and/or RECs (id. ¶ 2.2.2.3).  Section 83 requires that 
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renewable energy generating sources have a commercial operation date on or after January 1, 

2008, and be qualified to sell RECs under the Commonwealth’s RPS program, and the 

Petitioners’ Revised RFP implements these requirements as eligibility criteria (id. ¶ 2.2.2.2).  

Section 83 requires the Department to determine that a renewable energy generating source:  

(1) provides enhanced electricity reliability within the Commonwealth; (2) contributes to 

moderating system peak load requirements; (3) will be cost-effective to Massachusetts 

ratepayers over the term of the contract; and (4) creates additional employment, where 

feasible.  These criteria are included in the first, second, and third evaluation stages described 

in the Petitioners’ Revised RFP (id. ¶¶ 2.2, 2.3, 2.4).  The Petitioners’ stated intent is to 

solicit energy and RECs for approximately 1.5 percent of the electric distribution companies’ 

annual load (id. ¶¶ 1.1, 2.2.2.5).  Solicitations of this size are consistent with Section 83, 

which states that an electric distribution company is not obligated to enter into long-term 

contracts that would, in the aggregate, exceed three percent of its total load.  Because the 

Petitioners have implemented the requirements of Section 83 in their Revised RFP, we find 

that the Petitioners’ Revised RFP provides a reasonable method of soliciting and executing 

long-term contracts for renewable energy. 

F. Conclusion 

Based on the above, we find that the Revised RFP appropriately implements the 

directives in Order D.P.U. 10-58 and the accompanying emergency long-term contract 

regulations.  We also approve the Petitioners’ proposed timetable and method of solicitation 

and execution of long-term contracts for renewable energy contained in the Revised RFP as 
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consistent with the requirements of Section 83 and the emergency long-term contract 

regulations. 

VI. ORDER 

Accordingly, after due notice, comment and consideration, it is 

ORDERED:  That the joint petition of Fitchburg Gas and Electric Light Company d/b/a 

Unitil, Massachusetts Electric Company and Nantucket Electric Company d/b/a National Grid, 

NSTAR Electric Company, Western Massachusetts Electric Company, and the Department of 

Energy Resources for approval of a proposed timetable and method of soliciting and executing 

long-term contracts for renewable energy is APPROVED; and it is 

FURTHER ORDERED:  That Fitchburg Gas and Electric Light Company d/b/a Unitil, 

Massachusetts Electric Company and Nantucket Electric Company d/b/a National Grid, 

NSTAR Electric Company, and Western Massachusetts Electric Company shall comply with 

all other directives contained in this Order. 

By Order of the Department, 

 

 

 /s/  

Ann G. Berwick, Chair 

 

 

 /s/  

Tim Woolf, Commissioner 

 

 

 /s/  

Jolette A. Westbrook, Commissioner 
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An appeal as to matters of law from any final decision, order or ruling of the Commission may 

be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a 

written petition praying that the Order of the Commission be modified or set aside in whole or 

in part.  Such petition for appeal shall be filed with the Secretary of the Commission within 

twenty days after the date of service of the decision, order or ruling of the Commission, or 

within such further time as the Commission may allow upon request filed prior to the 

expiration of the twenty days after the date of service of said decision, order or ruling.  Within 

ten days after such petition has been filed, the appealing party shall enter the appeal in the 

Supreme Judicial Court sitting in Suffolk County by filing a copy thereof with the Clerk of said 

Court.  G.L. c. 25, § 5. 

 

 


