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September 17, 2012
Karen Geraghty, Administrative Director
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Re: MAINE PUBLIC UTILITIES COMMISSION; Long-Term Contracting for
Offshore Wind Energy and Tidal Energy Projects; Docket No. 2010-235
THIS IS A VIRTUAL DUPLICATE OF THE ORIGINAL HARD COPY SUBMITTED
TO THE COMMISSION IN ACCORDANCE WITH ITS ELECTRONIC FILING
INSTRUCTIONS

Dear Karen:
I am attaching the Supplemental Comments of Statoil North America, Inc. in response
to the comments fi led by Ken Fletcher, Director of the Governor' s Energy Office and by
the Industrial Energy Consumer's Group.
Please feel free to contact me if you have any questions.
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)

MAINE PUBLIC UTILITIES COMMISSION )
)
Long-Term Contracting for Offshore Wind
)
Energy and Tidal Energy Projects
)

SUPPLEMENTAL COMMENTS
OF STATOlL IN RESPONSE TO
GOVERNOR'S ENERGY OFFICE
AND IECG

Statoil North America, Inc. (Statoil) submits these supplemental reply comments in response to
the comments submitted by the Governor's Energy Office and the Industrial Energy Consumers'
Group (IECG).
A. Reply to Governor's Energy Office

Kenneth Fletcher, Director of the Governor's Energy Office, submitted a letter to the
Commission on September 7, 2012 raising certain concerns about the Statoil Term Sheet. Mr.
Fletcher suggests that under the Act "there was a clear expectation that the project would
produce quantifiable economic benefits to the State to offset the potential negative impacts of
increased electricity costs." Citing the difference between the Term Sheet contract price and
current LMP prices, Mr. Fletcher estimates the over market subsidy under the Term Sheet based
on an assumption that current market prices will continue for twenty years. Mr. Fletcher then
questions whether the near-term economic benefits associated with the jobs and investment
created by the construction and operation of the Hywind Maine project justify the extent of the
subsidy. Mr. Fletcher also expresses a concern that the proposed Hywind Maine contract price
could exceed the rate impact limitation under the Act over the course of the contract term.
As noted in Statoil's Reply Comments in response to CMP, the Statoil Hywind Maine Project is
not a commercial scale merchant power plant. It is a small, 12-MW pilot project- an R&D
project intended to demonstrate the viability of floating offshore wind farms. By its very
concept, the pilot park is not intended to fully demonstrate the low cost potential of this
technology or to produce energy at costs that reflect current market prices. It is intended to be
the first step in developing the capabilities, the technologies, the supply chain and the economies
of scale that will result in a large-scale, cost-effective offshore wind industry off the Maine coast.
The Act requires that Statoil demonstrate the tangible economic benefits to the State resulting
from the construction and operation of the Hywind Maine Project. Statoil has demonstrated the
considerable economic benefits to Maine that the pilot project will bring. The Act does not
require, however, that the pilot project generate sufficient short-term economic benefits to offset
fully the costs of this R&D investment. The Legislature recognized that a subsidy would be
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necessary to permit the construction of a pilot project off Maine's coast. It also recognized that
the real "payback" for Maine's investment in this new teclmology comes with full scale
development of floating offshore wind in the Gulf of Maine-development that is far more likely
to occur as a result of successful deployment of this pilot project.
The potential long-term benefits for Maine are huge. The 2011 Maine Deepwater Offshore
Wind Report concluded that meeting the Maine Legislature's offshore wind energy goals would
require an investment of around $20 billion in private capital, thereby creating 7,000 to 15,000
Maine jobs. Maine Deepwater Offshore Wind Report, compiled by the University of Maine and
James W. Sewall Company, Feb. 23,2011, at 1-3. The industry has the potential to have a truly
transformative effect on Maine's economy. No other current or near term Maine industry is in a
position to attract such a level of investment, employing thousands of Maine citizens and making
Maine a world-wide leader in renewable energy.
To further illustrate longer term value creation, Professor Todd Gabe at the University of Maine
has developed a report estimating the likely job and value creation from a 500MW floating
offshore wind farm in the Gulf of Maine. The report estimates that a large park would have a
state-wide economic output of $270-$460 million annually during a 5 year planning/construction
phase and further $115-$ 145 million annually during a 20-year operational phase. It is estimated
that such a project would support 2200-3200 direct and indirect jobs during the construction
phase and 550-880 direct and indirect jobs in the operational phase. The range in these numbers
represents a higher or lower degree of supply chain development in Maine.
Statoil wi II continue to mature a business case for a large park in parallel with the pilot park
construction. In addi tion, we believe that demonstrating the feasibility of floating wind farms
will attract other developers, contributing to building the SOW offshore wind industry that the
State of Maine targets.
Development of thi s enormous offshore wind resource in Maine can occur with a significant
amount of local Maine content- possibly 40-50% or more of capital costs and thousands of
Maine jobs. In developing Maine's existing supply chain, the short term value creation will be
within the transport, shipbuilding, civil construction and marine shipping industry segments,
while a longer term value creation can arise in the electrical infrastructure and wind turbine
generator segments. The economic upside potential to the State of Maine and its citizens can
only be achieved if Maine takes the first step and commits to an investment in this new
technology. The economic benefits to Maine in the long term far exceed the cost of this R&D
investment.
Statoil believes that the development of commercial scale offshore wind has the potential to
provide a very significant hedge against long-term energy price volatility associated with fossil
fuels by injecting thousands of gigawatt hours of energy into the New England energy markets.
Statoil projects that with fu ll commercialization of its floating wind technology, production costs
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can be reduced to approximately I0 cents/kWh, a long-term cost that is projected to be very
competitive with generation from fossil fuel sources. This cost level is consistent with estimated
targets by the DOE, University of Maine and others.
The pilot park represents an investment by both Statoil and the State of Maine in anticipation of
future large-scale offshore floating wind development in the Gulf of Maine. The investment is
not without risk to the State and to Statoil. Statoil bears all of the development risk of investing
over $120 million in capital in a project involving new technology, an untested supply chain and
an unexplored wind resource in a new marine environment. Statoil has proposed taking this risk
with a low expected rate of return on its investment. Even with funding from DOE FOA
included, the projected rate of return is far below normal commercial development expectations.
Similarly, the State, through implementation of the Ocean Energy Act, takes a financial risk that
its R&D investment will be successful and will lead to the development of a new industry off
Maine's coast. The Legislature took this risk knowingly through its adoption of the Ocean
Energy Act. Neither Statoil nor the State would make this investment based on the expected
financial returns from the pilot project alone. The Legislature and Statoil both recognize that the
real return for this R&D investment is the tremendous opportunity-not the certainty-that the
pi lot project will lead to a major commercial scale development of floating wind in the Gulf of
Maine.
Statoil appreciates Mr. Fletcher's concern that the net costs of the proposed contract not exceed
the statutory rate impact limitation. For all of the reasons set forth in its Reply to CMP's
comments, Statoil believes that this risk is very small, and that it is far more likely that with
future increases in the market price of electricity, the rate impact of this contract will fall well
below the statutory cap.
B. Reply to IECG

Statoil is surprised by the negative comments of IECG-comments that are at odds with the
widespread and unqualified support of Maine's business community as reflected in the many
submissions to the Commission. IECG's opposition not only stands in stark contrast with Maine
businesses, but it is particularly odd given that IECG members will bear no portion of the costs
of the proposed long-term contract for the Statoil Pilot Project. The Commission in its
September 28, 20 I 0 Order on Rate Impact Limitation in this proceeding determined that "the
Legislature intended that customers that take service at transmission and subtransmission voltage
would not have a rate impact resulting from any ocean energy long-term contracts." Long-Term
Contracting for Offshore Wind Energy and Tidal Projects, Order on Rate impact Limitation
Provisions, Docket No. 2010-235 (Sept. 28, 201 0) at 4.
1. IECG W r ongly Urges the Commission to Ignor e the 2010 Ocea n Energy Act.

IECG attempts to diminish both the work of the Ocean Energy Task Force and the Legislature's
20 I0 Ocean Energy Act, suggesting that the Act was initially "unacceptable," was "rescued only
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in part," and is outdated. Statoil would respectfully note that it is the Maine Legislature that
establishes energy policy for Maine. The Legislature carefully considered the Task Force Report
and engaged in the very strategic analysis IECG belatedly proposes. The Legislature has spoken
unequivocally in its adoption of the Act by establishing a clear State policy to develop thousands
of MW of offshore wind energy on an aggressive timetable, and by requiring the Commission to
conduct a competitive procurement process for a subsidized, pilot offshore wind project. The
Act has not been amended or repealed in the intervening two years. IECG's suggestion- that the
Commission should second-guess the Legislature' s express policy and its directive to the
Commission-is unfounded and should be rejected by the Commission.
TECG further suggests that the Commission must find a "compelling need" to justify a contract at
over market contract prices. Again, the Maine Legislature in establishing a State policy to
develop offshore wind and in determining that a small-scale pilot R&D project wou ld be
necessary to demonstrate the viability of this teclmology and bring investment to Maine, has
already established the public need for this contract and for the associated subsidy.
2. Federal Law Does Not Prevent the State of Maine from Conducting a Competitive
Bidding Process to Procure a Pilot Offshore Wind Energy Project.

IECG misapprehends federal law to argue that the Maine Legislature and the Commission lack
authority to procure a pilot offshore wind energy project through a competitive solicitation in
accordance with the Act. In effect, IECG argues that the Act is preempted under federal law as
unlawful wholesale rate setting for electricity. Because this competitive bidding process does
not involve the Commission establishing rates for generating electric energy or capacity, IECG's
contentions are without merit.
IECG cites a FERC opinion involving California legislation that mandated that the California
Public Utilities Commission ("CPUC") require investor-owned uti li ties to offer to purchase, at a
price set by the CPUC, electricity that was produced by certain combined heat and power
generating facilities. Re California Public Utilities Comm 'n, 132 FERC ~ 61 ,047 (July 15, 201 0)
(Order on Petitions for Declaratory Order); 133 FERC ~ 61,059 (Oct. 21 , 201 0) (Order Granting
Clarification and Dismissing Rehearing); 134 FERC ~ 61,044 (Jan. 20, 2011) (Order Denying
Rehearing). In these orders, FERC concluded that the legislation constituted impermissible
wholesale rate setting to the extent that the CPUC ordered utilities to purchase capacity and
energy from a qualifying facility at a rate in excess of avoided cost. See id. FERC stated that
where the generators were not a qualifying facility, the CPUC, although not preempted in
requiring the utilities to purchase capacity and energy, was preempted to the extent that the
CPUC established wholesale rates for such transactions. Similarly, the only other case cited by
IECG- Connecticut Light and Power Co., 70 FERC ~ 61 ,012, reconsideration den., 71 FERC
~ 61,035 (1995), appeal dismissed, Niagara Mohawk Power Corp. v. FERC, 117 F.Jd 1485
(1997)- involved a state commission-mandated rate to be paid by electric utilities for the
purchase of electricity from certain resources recovery facilities.
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In contrast to the premise underlying IECG's Comments, and all the cases cited therein, this case
does not involve the establislunent by the Commission of a non-market rate for power which
utilities are required to pay. The Commission here is not establishing a rate; it is negotiating a
contract price, which will be supplemented by a subsidy in accordance with the underlying
legislative authority. See P.L. 2010, ch. 615, § A-6. That legislation mandates a competitive
solicitation for proposals for the construction of a pilot floating offshore wind energy project
supported by a long-term contract for the sale of the project's energy. The pilot program is
designed to demonstrate the feasibility of floating offshore wind technology; it is not designed to
meet any defined need for new or replacement generation resources in order to serve load. See
id. As Maine's T&D Utilities no longer have load-serving obligations, their only role under the
Act is to serve as a contract intermediary. In other words, all power purchased by the T&D
Utilities will be resold into the New England market. Thus, the Commission is not exercising a
rate making function but rather exercising a mandated, negotiated procurement process for an
R&D project.
This matter also does not involve an obligation to purchase under PURP A, as suggested by
IECG. There is no qualifying facility offering its power for sale to a utility pursuant to PURPA 's
implementing regulations, and therefore no electric utility obligation to purchase power under
PURPA. See 18 C.F.R. § 292.303(a). Quite the opposite is true. The objective of the Maine
Statute is to enable offshore wind generation to participate in the market, and the PURP A
purchase obligation is not applicable to generation that participates in the market. See Federal
Energy Regulatory Commission ("FERC'') Order No. 688, 117 FERC ,, 61 ,078, P 8 and P 78
(2006). More on point is the provision in FERC's regulations implementing PURPA that
expressly exempts "negotiated rates," such as in this case, from the rates or terms or conditions
ofPURPA. See 18 C.F.R. § 292.301(b).
Significantly, if IECG's interpretation of federal law is adopted, then the entire Act would be
preempted by federal law. The same would hold true for other Commission-approved long-term
contracts, including the Ocean Renewable Power Company contract and other Commission
approved long-term and community renewable contracts, such as the long-term contract awarded
to Verso Bucksport LLC's Renewable Capacity Project. See Long-Term Contracting Bidding
Process, Order Directing Utility to Enter Into Long-Term Contract, Docket No. 20 I 0-66 (Jan. 3,
20 11 ) (directing CMP to enter into a long-term contract with Verso Bucksport LLC for 35
MWhs per hour of RECs, and 21 MW of capacity in the first five-year term). If IECG's
interpretation were adopted, long-term contracts affecting its own members effectively would be
preempted by federal law. Given that there is a strong presumption against preemption, see
Wyeth v. Levine, 555 U.S. 555, 575 (2009), and considering that the Commission is not seeking
to establish wholesale rates, the Commission should reject IECG's argument. 1
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As noted above, IECG's members are exempt from the rate impact associated with the proposed Statoil contract.
For this reason, IECG also has no standing to assert the claim it seeks to make.
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3. The Term S heet Compli es with the 2010 Ocean Energy Act.

IECG asserts that the Statoil Term Sheet fails to comply with the Act. First, IECG claims that
the Term Sheet does not demonstrate that Statoil has the "technical and financial capacity to
develop, construct, operate and, to the extent consistent with applicable federal law,
decommission and remove" the Project as provided in Section A-6( 1)(B) of the Act. The Term
Sheet, however, does not encompass all of Statoil's submissions to the Commission in response
to the Commission's September 1, 2010 RFP . Rather, the Term Sheet simply reflects the major
terms of a proposed power purchase agreement. Statoil submitted its detailed Hywind Maine
Proposal to the Commission on May 2, 2011 in compliance with the requirements of the
Commission's RFP. Statoil's Proposal addresses each of the Act's requirements in detail,
including the requirement that Statoil demonstrate the requisite technical and financial capability
to build and maintain the Project and otherwise comply with Maine law. After submission of its
Proposal, Statoil has provided substantial additional information to the Commission in the
process leading to the negotiation of a proposed Term Sheet. Nothing in the Act requires that a
showing of technical and financial capability be repeated in the Term Sheet. Had Statoil not
established its technical and financial capabilities to the satisfaction of the Commission Staff,
negotiation of a Term Sheet would never have been initiated. In acting on the proposed Statoil
Term Sheet, the Commission will undoubtedly consider and determ ine whether Statoil's
proposal, in its entirety, including the Term Sheet provisions, meets the requirements of the Act.
IECG also asserts that the Term Sheet fails to quantify the tangible economic benefits to the
State as required by the Act. Again, nothing in the Act requires that Statoil's entire showing of
tangible economic benefits be included in the Term Sheet. Statoil has submitted multiple
documents to the Commission to establish the tangible economic benefits to Maine of the
Hywind Maine Project. These showings include the May 2, 20 1 I Statoil Response to the
Commission's RFP, including the appendices contained therein, as well as Statoil's many
subsequent submissions, including Statoil 's letter to the Commission of August 15, 2012 and the
Colgan and NREL studies submitted therewith. These submissions, together with the
commitments Statoil has made in the Term Sheet, the Statoil August 15th Letter and other
submissions, in their entirety more than meet the requirements ofthe Act.
IECG asserts that the Term Sheet fa ils to reflect that Statoil has "demonstrated a commitment to
invest in manufacturing facilities" in Maine as required by the Act. As noted above, the function
of the Term Sheet is to reflect the major terms of a proposed power purchase agreement; it is not
the sole submission by which Statoil demonstrates its compliance with the Act. The
Commission will consider Statoil's Response to the Commission's RFP and all of Statoil 's
subsequent submissions, including the Term Sheet and associated filings, in determining whether
Statoil has met this obligation. On the merits, Statoil is confident that its submissions, taken as a
whole, reflect a commitment through its Supplier Development Program and its commitments
related to the capital investments in the Project to use Maine contractors and suppliers to the
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greatest possible extent in manufacturing and installing the Hywind Maine Project. Many
project components are likely to be fabricated in Maine, among these the substructure, electrical
infrastructure, telecom system, safety equipment and marine components within navigation,
mooring and transport/material handling. It is not possible for the Project's turbines to be
manufactured in Maine because no such manufacturing capability currently exists in Maine and
no turbine manufacturer can be expected to relocate its manufacturing facilities to Maine in order
to construct and supply only four turbines.
Finally, IECG argues that Statoil has not met the Act's requirement that it "has taken advantage
of all federal support for the Project ... and incorporated those resources into its bid price." This
argument also is without merit. Statoil has provided the Commission with detailed information
on the DOE grant funding it has sought, as well as projected REC revenue and the financial
benefits to Statoil of any extended investment tax credit (ITC). The benefits of each of such
revenue sources have been fully addressed in developing the proposed Statoil contract price.
IECG's suggestion that Statoil is obligated to offset the contract rate in full by any DOE grant
proceeds it receives is not supported by the language in the Act. If this were the case, the
contract rate would by necessity be higher in order to allow the Project to be built.
Dated at Portland, Maine this 17'11 day of Se t mber 2012.

Bernstein Shur
I 00 Middle Street

P.O. Box 9729
Portland, ME 04101-5029
(207) 774-1200
pscully@bernsteinshur.com
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